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ORDER- 1 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

HARK C. CHAN, 

 Plaintiff, 

 v. 

AT&T MOBILITY LLC, 

 Defendant. 

CASE NO. C11-1766JLR 

ORDER ON MOTION TO 
DISMISS 

 
I. INTRODUCTION 

This matter comes before the court on Defendant AT&T Mobility LLC’s 

(“AT&T”) motion to dismiss (Mot. (Dkt. # 32)) Plaintiff Hark Chan’s first amended 

complaint (Am. Compl. (Dkt. # 29)).  Having considered the submissions of the parties, 

the balance of the record, and the relevant law, and deeming oral argument unnecessary, 
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ORDER- 2 

the court GRANTS AT&T’s motion to dismiss (Dkt. # 32) but with leave for Dr. Chan to 

file a second amended complaint within 20 days of the date of this order.1  

II. BACKGROUND 

This is a patent infringement case.  Dr. Chan alleges that he is the sole inventor of 

United States Patent No. 7,856,217 (“the ’217 Patent”).  (Am. Compl. ¶ 4.)  Dr. Chan 

alleges that AT&T makes, uses, sells, sold, or offers to sell products that infringe at least 

one claim of the ’217 Patent.  (Id. ¶ 11.)  In support of this claim, he alleges a non-

exhaustive list of infringing products and their manufacturers.  (Id.)  Dr. Chan alleges that 

AT&T is infringing the ’217 Patent “either literally or by equivalents, and either directly 

or by inducement or contribution.”  (Id. ¶ 12.)  He also alleges that AT&T is “actively 

inducing direct infringement by vendors, distributors, retails, and end-users who sell, 

offer for sale, purchase, and/or use the [a]ccused [d]evice.”  (Id. ¶ 13.)  

III. ANALYSIS 

Dr. Chan alleges direct literal infringement, direct equivalent infringement, 

indirect infringement by inducement, and indirect contributory infringement by AT&T.  

(Am. Compl. ¶ 12.)   AT&T makes three primary arguments in support of its motion to 

dismiss each claim.  (See generally Mot.)  First, AT&T argues that Dr. Chan’s claims 

should be dismissed because they are conditionally pleaded.  (Mot. at 6.)  Second, AT&T 

contends that Dr. Chan fails to adequately allege direct equivalent infringement.  (Id. at 

                                              

1 AT&T has requested oral argument, however the court deems this matter to be 
appropriate for resolution without a hearing and therefore denies AT&T’s request.  Dr. Chan did 
not request oral argument. 
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ORDER- 3 

4-6.)  Finally, AT&T argues that Dr. Chan fails to sufficiently allege his indirect 

infringement claims.  (Id. at 6-11.)  The court is not persuaded by AT&T’s first 

argument; however, the court concludes that Dr. Chan has failed to sufficiently plead 

direct and indirect infringement and therefore grants AT&T’s motion to dismiss. 

A. Legal Standard 

A motion to dismiss a patent infringement case under Federal Rule of Civil 

Procedure 12(b)(6) is a “purely procedural question not pertaining to patent law,” and 

thus courts apply the “the law of the regional circuit,” rather than the Federal Circuit.  

McZeal v. Sprint Nextel Corp., 501 F.3d 1354, 1355-56 (Fed. Cir. 2007).   

To survive a motion to dismiss pursuant to Rule 12(b)(6), “a complaint must 

contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is 

plausible on its face.’”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  It is not enough for a complaint to 

“plead[] facts that are ‘merely consistent with’ a defendant’s liability.’”  Id. (quoting 

Twombly, 550 U.S. at 557).  Rather, “[a] claim has facial plausibility when the plaintiff 

pleads factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.”  Id.  Although a court considering a Rule 

12(b)(6) motion to dismiss must accept all of the factual allegations in the complaint as 

true, the court is not required to accept as true legal conclusions presented as factual 

allegations.  Id. 
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ORDER- 4 

B. Conditional Pleading 

AT&T asserts that Dr. Chan’s conditional pleading is grounds for dismissal.  

(Mot. at 3.)  Dr. Chan’s amended complaint alleges in relevant part that AT&T is 

infringing the ’217 Patent “either literally or by equivalents, and either directly or by 

inducement or contribution.”  (Am. Compl. ¶ 12.)  Here, Dr. Chan has not conditioned 

his arguments as AT&T claims; rather, he has alleged multiple theories for relief.  This is 

consistent with pleading in the alternative. 

The Federal Rules of Civil Procedure expressly allow for pleading in the 

alternative:  “A party may set out 2 or more statements of a claim or defense alternatively 

or hypothetically, either in a single count or defense or in separate ones.  If a party makes 

alternative statements, the pleading is sufficient if any one of them is sufficient.”  Fed. R. 

Civ. P. 8(d)(2); see also Molsbergen v. United States, 757 F.2d 1016, 1018 (9th Cir. 

1985).  Additionally, “[a] party may state as many separate claims or defenses as it has, 

regardless of consistency.”  Fed. R. Civ. P. 8(d)(3).  Therefore, the Federal Rules of Civil 

Procedure allow for Dr. Chan’s method of pleading. 

Moreover, even if the court accepted AT&T’s argument that the allegations are 

conditional (rather than pleaded in the alternative), the cases on which AT&T relies do 

not support its position that such pleading is grounds for dismissal.  In Elan 

Microelectronics Corp. v. Apple, Inc., C 09-01531 RS, 2009 WL 2972374 (N.D. Cal. 

Sept. 14, 2009), the court dismissed the claims because the pleadings were merely a 

“threadbare recital of the elements of a cause of action, supported by mere conclusory 

statements,” not because of conditional pleading.  Id. at *2.  Likewise, in Xpoint 
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ORDER- 5 

Technologies, Inc. v. Microsoft Corp., 730 F. Supp. 2d 349 (D. Del. 2010), the court 

dismissed the complaint because it “resorted to a mere recitation of the elements.”  Id. at 

357.  Although the court also noted that conditional pleading is disfavored, it did not state 

that conditional pleading was grounds for dismissal.  Id. at 357 n.11.  Accordingly, the 

court declines to dismiss the claims in the amended complaint on the basis that they were 

conditionally pleaded or alleged in the alternative. 

C. Direct Infringement 

Dr. Chan alleges that AT&T infringed the ’217 Patent by direct literal and direct 

equivalent infringement.  (Am. Compl. ¶ 12.)  The parties agree that compliance with 

Federal Rule of Civil Procedure Form 18 is sufficient for pleading direct literal 

infringement.  (Mot. at 4; Resp. (Dkt. # 33) at 3.)  The parties, however, disagree on 

whether pleading in compliance with Form 18 is sufficient to allege direct equivalent 

infringement.  (Mot. at 4; Resp. at 3.)  AT&T argues that Form 18 is not sufficient and 

that Iqbal and Twombly’s heightened pleading standard applies to equivalent 

infringement claims.  (Mot. at 4.)  Dr. Chan argues that Form 18 is sufficient to plead 

such claims.  (Resp. at 3.)   

As an initial matter, the court need only resolve the parties’ dispute if it concludes 

that Dr. Chan’s amended complaint fails to comply with Iqbal and Twombly’s pleading 

standard.  The court concludes that the amended complaint does not comply.  The 

allegations in Dr. Chan’s amended complaint are insufficient because they are little more 

than legal conclusions and a barebones recital of the elements of his cause of action.  See 

Iqbal, 556 U.S. at 663.  For example, Dr. Chan alleges that “AT&T is liable by actively 
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ORDER- 6 

inducing direct infringement” and “continues to infringe, either literally or by 

equivalents.”  (Am. Compl. ¶¶ 12-13.)  These allegations are not sufficient to sustain Dr. 

Chan’s claims under Iqbal and Twombly against a motion to dismiss.  Accordingly, the 

court must determine if Form 18 applies to direct equivalent claims and then evaluate 

whether Dr. Chan meets the requirements of Form 18 for his direct infringement claims. 

Form 18 provides a sample complaint for direct patent infringement.  Fed. R. Civ. 

P. Form 18; see also Fed. R. Civ. P. 84 (“The forms in the Appendix suffice under these 

rules and illustrate the simplicity and brevity that these rules contemplate.”).  Form 18 

requires: 

1) an allegation of jurisdiction; 2) a statement that the plaintiff owns the 
patent; 3) a statement that defendant has been infringing the patent “by 
making, selling, and using [the device] embodying the patent”; 4) a 
statement that the plaintiff has given the defendant notice of its 
infringement; and 5) a demand for an injunction and damages. 
 

McZeal, 501 F.3d at 1357; see also Fed. R. Civ. P. Form 18.  The form mandates 

“essentially nothing more than conclusory statements,” Elan Microelectronics, 2009 WL 

2972374, at *2, and does not require a party explain how a product infringes, Wistron 

Corp. v. Phillip M. Adams & Associates, LLC, C-10-4458 EMC, 2011 WL 4079231, at 

*3 (N.D. Cal. Sept. 12, 2011) (rejecting the “contention that [a] patent infringement claim 

should be dismissed for failure to explain how the alleged products infringe”).   

The court joins other district courts and the Federal Circuit in concluding that 

Form 18 applies to direct equivalent infringement claims.  See, e.g., McZeal, 501 F.3d at 

1356-58; Elan Microelecs., 2009 WL 2972374, at *2; Conte v. Jakks Pac., Inc., 1:12-CV-

0006 LJO GSA, 2012 WL 2339117, at *4 n.5 (E.D. Cal. June 19, 2012) (noting that 
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ORDER- 7 

compliance with Form 18 is sufficient to plead direct literal and direct equivalent); 

Sharafabadi v. Pac. Nw. Farmers Co-op., C09-1043JLR, 2010 WL 234769, at *2 (W.D. 

Wash. Jan. 14, 2010); Microsoft Corp. v. Phoenix Solutions, Inc., 741 F. Supp. 2d 1156, 

1163 (C.D. Cal. 2010); Advanced Analogic Tech., Inc. v. Kinetic Tech., Inc., C-09-1360 

MMC, 2009 WL 1974602, at *1 (N.D. Cal. July 8, 2009); Enlink Geoenergy Serv., Inc. v. 

Jackson & Sons Drilling & Pump, Inc., C 09-03524 CW, 2010 WL 1221861, at *2 (N.D. 

Cal. Mar. 24, 2010); S.O.I.TEC Silicon on Insulator Techs., S.A. v. MEMC Elec. 

Materials, Inc., CIV. 08-292-SLR, 2009 WL 423989, at *2 (D. Del. Feb. 20, 2009).  The 

court recognizes “that it is difficult to reconcile the guidelines set forth in Twombly and 

Iqbal with Form 18,” Bender v. LG Electronics U.S.A., Inc., C 09-02114 JF (PVT), 2010 

WL 889541, at *3, *5 (N.D. Cal. Mar. 11, 2010), and that “a number of district courts in 

the Ninth Circuit have addressed this very argument, and have concluded that Form 18 

does not provide adequate notice under the heightened pleading standards articulated in 

those cases,” Avocet Sports Tech., Inc. v. Garmin Int’l, Inc., C 11-04049 JW, 2012 WL 

1030031, at *3 (N.D. Cal. Mar. 22, 2012).  Nevertheless, in the absence of either Federal 

Circuit precedent or a fair preponderance of district court decisions, the court concludes 

that a complaint, following Form 18, is sufficient to state a plausible claim for both direct 

literal and direct equivalent infringement.  See Conte, 2012 WL 2339117, at *4 n.5; 

Wright Mfg. Inc. v. Toro Co., CIV.A. MJG-11-1373, 2011 WL 6211172, at *2 (D. Md. 

Dec. 13, 2011).   

Accordingly, the court will evaluate whether Dr. Chan’s claims for direct literal 

and direct equivalent infringement meet the requirements of Form 18.  Dr. Chan’s 
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ORDER- 8 

amended complaint, however, does not meet Form 18’s requirements because it lacks “a 

statement that the plaintiff has given the defendant notice of its infringement,” McZeal, 

501 F.3d at 1357.  The complaint simply alleges that AT&T has infringed the ’207 

Patent.  (Am. Compl. ¶¶ 12-13.)  Therefore, Dr. Chan has failed to fulfill the 

requirements for Form 18.  Accordingly, the court dismisses Dr. Chan’s direct literal and 

direct equivalent claims for failure to state a claim, but grants him leave to amend. 

D. Indirect Infringement 

Dr. Chan and AT&T do not agree on the standard governing AT&T’s motion to 

dismiss Dr. Chan’s indirect infringement claims.  AT&T asserts that Twombly and Iqbal 

apply.  (Mot. at 2.)  Dr. Chan asserts that “the matter is not completely settled” and seeks 

to have the court apply its “subjective ‘experience’ and ‘common sense’ to determine if 

any information beyond the traditional approach realistically should be required to give a 

defendant notice of the nature of [Dr. Chan’s] claims.”  (Resp. at 3-5.)   

Dr. Chan’s position is not supported by the law.  Courts overwhelmingly have 

concluded that Iqbal and Twombly’s pleading standard applies to indirect infringement.  

See, e.g., Elan Microelec., 2009 WL 2972374, at *2 (noting that Form 18 does not 

address indirect infringement and concluding that Twombly and Iqbal apply); Conte, 

2012 WL 2339117, at *4 (noting that “this [c]ourt joins those courts that have concluded 

that a plaintiff must meet the pleading standard set forth in Twombly and Iqbal to allege a 

claim for indirect patent infringement” and collecting cases that have adopted this 

standard).  The court agrees with these courts.  Accordingly, the court will apply Iqbal 

and Twombly to Dr. Chan’s indirect infringement claims.   
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ORDER- 9 

Proving either type of alleged indirect infringement, induced or contributory, 

requires a showing that the defendant had knowledge of the patent.  DSU Med. Corp. v. 

JMS Co., Ltd., 471 F.3d 1293, 1304 (Fed. Cir. 2006) (noting that proving an induced 

infringement claim “includes the requirement that he or she knew of the patent”); Fujitsu 

Ltd. v. Netgear Inc., 620 F.3d 1321, 1326 (Fed. Cir. 2010) (noting that “[t]o establish 

contributory infringement, the patent owner must show . . . that the accused infringer had 

knowledge of the patent”).  Demonstrating that a party was willfully blind to a fact is 

sufficient to meet the knowledge requirement for induced or contributory infringement.  

Global-Tech Appliances, Inc. v. SEB S.A., __ U.S.  __,131 S. Ct. 2060, 2068 (2011); see 

also Illinois Tool Works, Inc. v. MOC Products Co., Inc., No. 09CV1887 JLS MDD, 

2012 WL 727828, at *7 (S.D. Cal. Mar. 6, 2012).  Willful blindness requires more than 

mere negligence; rather, a defendant must (1) “subjectively believe that there is a high 

probability that a fact exists” and (2) “take deliberate actions to avoid learning of that 

fact.”  Global-Tech Appliances, Inc., 131 S. Ct. at 2078.  

Furthermore, an induced infringement claim also requires “the patentee [to] show, 

first that there has been direct infringement,” and “second, that the alleged infringer 

knowingly induced infringement and possessed specific intent to encourage another’s 

infringement.”  Minn. Min. & Mfg. Co. v. Chemque, Inc., 303 F.3d 1294, 1304 (Fed. Cir. 

2002).  Likewise, a contributory infringement claim requires, in addition to knowledge of 

the patent, (1) “an act of direct infringement”; (2) that the alleged infringer “knew that the 

combination for which its components were especially made was both patented and 

infringing”; and (3) that the defendant’s components have “no substantial non-infringing 
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ORDER- 10 

uses.”  Lucent Tech., Inc. v. Gateway, Inc., 580 F.3d 1301, 1320 (Fed. Cir. 2009) 

(quoting Cross Med. Prods., Inc. v. Medtronic Sofamor Danek, Inc., 424 F.3d 1293, 1312 

(Fed. Cir. 2005)). 

Dr. Chan fails to state a claim for indirect infringement, either induced or 

contributory, because he fails to allege that AT&T had knowledge of, or was willfully 

blind to, the ’217 Patent.  (See generally, Am. Compl.)  Dr. Chan, in his response brief, 

contends that the court should infer from the amended complaint that AT&T, because of 

its size, knew about, or was willfully blind to, the ’217 Patent.  (Resp. at 13.)  Dr. Chan 

asks the court to speculate about what AT&T and other large companies must know 

because of their size.  (Resp. at 13.)  This sort of speculation is improper under federal 

pleading standards.  See Doe v. United States, 419 F.3d 1058, 1062 (9th Cir. 2005) (noting that 

the court takes all reasonable inferences from the complaint when considering a motion to 

dismiss). 

Therefore, the court concludes Dr. Chan’s amended complaint lacks any allegation 

of an essential element of an indirect infringement claim.  The court has carefully 

reviewed the amended complaint and concludes that Dr. Chan makes no allegation that 

would support a reasonable inference that AT&T knew of the ’217 Patent.  (See generally 

Am. Compl.)  Accordingly, the court dismisses Dr. Chan’s contributory and induced 

infringement claims for failure to state a claim but grants leave to amend.  

\\ 

\\ 

\\ 
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ORDER- 11 

IV. CONCLUSION 

For the foregoing reasons, the court GRANTS AT&T’s motion to dismiss (Dkt. # 

32).  The court, however, also GRANTS Dr. Chan leave to file, within 20 days of the date 

of this order, a second amended complaint that cures the deficiencies identified in this 

order.  The court cautions Dr. Chan that failure to file a second amended complaint 

within the prescribed time period will result in the dismissal of his action. 

The court further DIRECTS the clerk to file this order in Case No. C11-1766JLR, 

as well as in Chan v. Sprint Spectrum L.P., Case No C11-1693JLR, which is the case 

number with which this matter has been consolidated.  The court is filing this order under 

both case numbers because the motion to which this order corresponds was filed only in 

Case No. C11-1766JLR.  Dr. Chan, however, should file his second amended complaint 

and all other documents in Case No. C11-1693JLR. 

  Dated this 18th day of July, 2012. 

A 
JAMES L. ROBART 
United States District Judge 
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